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3Ar / ORDER

PER PAVAN KUMAR GADALE JM:
The assessee has filed an appeal against the

order of the CIT(A)-5, Mumbai passed u/s 143(3) and

250 of the Act. The assessee has raised the following

grounds of appeal as under;

i.The learned CIT(A) has grossly erred in confirming the addition

of Rs.1,79,70,364/- made by the Assessing Officer DY CIT2(2)(2).
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ii.The learned CIT(A) has further erred in not considering the
fact that certain payments so made to employees referred to in
appellant letter dt27.11.2017 amounting to Rs.11622008/-
should be allowed as normal contractual payments.

iii. The learned CIT(A) has grossly erred in passing his order
without considering all the facts and details submitted to him.
iv. The appellant reserves the right to add, amend, alter or
delete all or any of the above grounds of appeal on or before

hearing of the appeal.

2. At the time of hearing, none appeared on behalf
of the assessee nor application for adjournmentwas
filed. On perusal of the order sheet, we find the
appeal was filed on 07.02.2019 and the case was
posted for hearing on 09.11.2020, 16.02.2021,
07.04.2021, 07.06.2021, 04.08.2021, 15.09.2021,
16.11.2021, 05.01.2022 and finally the case is posted
for hearing today i.e on 24.02.2022, and even today
none appeared on behalf of the assessee. On perusal
of the facts and the inaction of the assessee, we find
that the assessee is not interested in prosecuting the

appeal, hence we considering the material available
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on record heard the submissions of the Ld.DR. heard

the appeal.

3. The brief facts of the case that the assessee
company is engaged in the business of transportation
and related services. The assessee has filed the return
of income for the A.Y 2015-16 on 31.10.2015
disclosing the total income of Rs. Nil, the return of
income was processed u/s 143(1) of the Act.
Subsequently the case was selected for scrutiny under
the CASS and notice u/s 143(2) and 142(1) of the Act
along with questionnaire was issued. In response the
Ld. AR of the assessee appeared for time to time and
submitted the details. The A.O. on perusal of the
profit and loss account find that the assessee has
claimed employee benefit expenses of Rs.
3,35,62,994 /-which include Rs. 2,24,62,955/-
claimed under the heading workers retrenchment
compensation and the details were submitted on
06.10.2017 explaining the claim and supported by
the agreement.

4. The A.O found that an amount of Rs. 2,24,62,955/-

is debited to the profit and loss account against
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workers retrenchment compensation on account of
voluntarily retirement (VRS) of 119 employees. The
assessee was required to support with material
information and clarifications to justify the claim.
Whereas, the assessee has filed the letters dated
16.11.2017 & 27.11.2017 referred at Para 4.2 of the
AO order. Finally the A.O. found that the assessee
has made payments as per the list in the agreement of
voluntary retirement scheme (VRS) and claimed the
entire expenditure. Whereas, the A.O. find that as per
the provisions of Sec.35DDA of the Act, only 1/5 of
the VRS expenditure shall be allowed as deduction
from profits and gains of the business or profession.
Hence only 1/5 of total claim is allowable as
deduction and balance 4/5 is carried forwarded to
next year and disallowed Rs.1,79,70,364/-and
assessed the total loss of Rs.1,50,44,670/-and passed
the order u/s 143(3) of the Act on 11.12.2014.

5. Aggrieved by the order, the assessee has filed an
appeal before the CIT(A), whereas the CIT(A)
considered the grounds of appeal, submissions of the

assessee and findings of the A.O. The assessee has
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filed the submissions referred at Para 6.3 & 6.4.3 and
the CIT(A) was not satisfied with the explanations and
has confirmed the action of the Assessing Officer and
dismissed the assessee appeal. Aggrieved by theCIT(A)
order, the assessee has filed an appeal with the

Honble Tribunal.

6. At the time of hearing none appeared on behalf of
the assessee as discussed in the above paragraph. We
considered the submissions of the Ld. DR and the
perused the material on record. We find as per the
observations of the CIT(A), the assessee has to follow
the provisions of Sec.35DDA of the Act by claiming
the proportionate deduction in respect of workers
retrenchment compensation and the remaining 4/5
has to carry forward to subsequent years and has to
be claimed in immediately 4 succeeding previous
years and the CIT(A) has confirmed the disallowance
by the A.O. At this juncture, we consider it
appropriate to refer to the observations of the CIT(A)

at page 5 Para 6.4.3 read as under:

6.4.31t is an admitted fact that during the year the
appellant has claimed deduction of Rs. 3,35,62,997/-
under head employees benefit expense and the same
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included a sum of RS. 2,24,62,955/- paid on account of
workers retrenchment compensation which had arisen on
account of voluntary retirement of of employees. In view
unambiguous language of Sec. 35DDA of the Act, I am of
the considered opinion that the Ld. AO was justified in
holding that the said payment of Rs. 2,24,62,955/- would
fall u/s 35DDA of the Act and hence has rightly allowed
1/5 of same under the present assessment year and
allowed the balance 4/5th to be carried forward to be
allowed in equal installments in four immediately
succeeding previous years. Hence, the disallowance
made by the Ld. AO at Rs. 1,79,70,364/- in confirmed.
Accordingly, the Ground Nos. 1 to 3 raised in appeal are
dismissed.

7. We find the provisions u/s 35DDA of the Act are
clear on amortization of claim, which is read as

under:

Amortisation of expenditure incurred under voluntary
retirement scheme.

35DDA. (1) Where an assessee incurs any expenditure in any
previous year by way of payment of any sum to an employee
in connection with his voluntary retirement, in accordance
with any scheme or schemes of voluntary retirement, one-
fifth of the amount so paid shall be deducted in computing
the profits and gains of the business for that previous year,
and the balance shall be deducted in equal instalments for
each of the four immediately succeeding previous years.

(2) Where the assessee, being an Indian company, is entitled
to the deduction under sub-section (1) and the undertaking of
such Indian company entitled to the deduction under sub-
section (1) is transferred, before the expiry of the period
specified in that sub-section, to another Indian company in a
scheme of amalgamation, the provisions of this section shall,
as far as may be, apply to the amalgamated company as
they would have applied to the amalgamating company if the
amalgamation had not taken place.
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(3) Where the undertaking of an Indian company entitled to
the deduction under sub-section (1) is transferred, before the
expiry of the period specified in that sub-section, to another
company in a scheme of demerger, the provisions of this
section shall, as far as may be, apply to the resulting
company, as they would have applied to the demerged
company, if the demerger had not taken place.

(4) Where there has been reorganisation of business,
whereby a firm is succeeded by a company fulfilling the
conditions laid down in clause (xiii) of section 47 or a
proprietary concern is succeeded by a company fulfilling the
conditions laid down in clause (xiv) of section 47, the
provisions of this section shall, as far as may be, apply to
the successor company, as they would have applied to the
firm or the proprietary concern, if reorganisation of business
had not taken place.

(4A) Where there has been reorganisation of business,
whereby a private company or unlisted public company is
succeeded by a limited liability partnership fulfilling the
conditions laid down in the proviso to clause (xiiib) of section
47, the provisions of this section shall, as far as may be,
apply to the successor limited liability partnership, as they
would have applied to the said company, if reorganisation of
business had not taken place.

(5) No deduction shall be allowed in respect of the
expenditure mentioned in sub-section (1) in the case of the
amalgamating company referred to in sub-section (2), in the
case of demerged company referred to in sub-section (3), in
the case of a firm or proprietary concern referred to in sub-
section (4) and in the case of a company referred to in sub-
section (4A) of this section, for the previous year in which
amalgamation, demerger or succession, as the case may be,
takes place.

(6) No deduction shall be allowed in respect of the
expenditure mentioned in sub-section (1) under any other
provision of this Act.

8. We find that the provisions of Sec.35DDA of the Act

are applicable to the assessee and is eligible for 1/5
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of claim/ deduction of VRS expenditure in the present
assesseement year. The CIT(A) considered the
submissions and the provisions of the Act and passed
a reasoned order. Accordingly, we uphold the order of
the CIT(A) and dismiss the grounds of appeal of the
assessee.

9. In the result, the appeal filed by the assessee is

dismissed.

Order pronounced in the open court on 25.02.2022.

Sd/- Sd/-
(S RIFAUR RAHMAN) (PAVAN KUMAR GADALE)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Mumbai, Dated 25.02.2022
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